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THE ATTFORNEY GENERAL
OoOF TEXAS

AUsTIN 11, TEXAS

PRICE IDANIEL

ATTORNWNEY 30NN AL

March 12, 1951.

Hon. J. A. Phillips, Chairman .

Texas State Board of Public Accountancy

Austin, Texas . S _
e Opinion Fo. V-1156.

Re: Eligibility of a member
of the Naval Reserve
on inactive duty status
for a public &account-
ant's permit under pro-
vigslons extending the
time for applicatlions
of members of the armed
- , _ forces for a year after
Dear Mr. Phillips: honorable discharge.

- Your letter of January 22, 1951, reade as fol-
lows: : .

"Section 11 (¢) of the Public Account-
ancy Act of 1945, State of Texas, provides:

- "1In the case of any person serving in
the armed forceas of the United States or any
of the United Nations on the effectlive date
of thie Act, the Board shall extend the time
for compliance prescribed by any provislons
of this Act, for a periocd of twelve months
from the time such person is honorably dis-
charged from such service.'

"It appears that Mr. Ray Harris of
George West, Texas, was serving in our
armed forces on the effective date of the
1945 act. I am enclosing two letters from
Mr. Harris, together with certifled coples
of two documents, and am here requesting
that your office give us an opinion in re-
spect of whether an application could now
be timely filled by Mr. Harris.

"It appears that Mr. Harris is in the
,U.S. Navy Reserve and that he has not tech-
nically received an honorable discharge.”
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The documents referred to in your letter ap-
pear to certify that Mr. Harris was on active duty
wlth the Unlited States Navy Iin World War II from July
31, 1944, to April 24, 1946, at the end of which time
he was released from active duty. They contain an
endorsement indicating that such service and separa-
tion therefrom were honorable.

Mr. Harris contends that he has never been
"discharged" but was merely released to inactive duty
In the U.S. Navy Reserve and 18 entitled to make an
application for a public accountant's license at this
time under the provisions of Section 11 (c¢) of the
Public Accountancy Act of 1945, Article 41a, V.C.S.
Your letter did not state whether Mr. Harris possessed
thé necessary qualifications at the time he entered
the service, but, for the purpose of this opinion, we
assume that he did.

Your inquiry may be answered by determining
the intent of the Leglalature when it authorized the
Texas State Board of Public Accountancy to extend the
time for compllance with the provisions of the Act
for a period of twelve months after members of the
armed forces are discharged. The purpose of this sec-
tion of the Act vas to relieve persons "serving in the
armed forces" from the necessity of making an appllca-
tion while "serving” and for twelve months thereafter.
Such persons' activities were disrupted in most in-
stances by their military service, and 1t was incon-
venient, if not Ilmpossible, for them to comply with
the provisions of the Act. Once the "service" had
ended and a reasonable time thereafter had elapsed,
the reason for the extension of time ceased to exlst.

The term "honorable discharge” sometimes re-
fers to the act of the proper mllitary authorlties in
completely releasing personnel from membership 1n the
armed services and authoritatively certifying that the
gservice was honorable. See In re Fong Chew Chung, 149
F.2d 904 (C.C.A. 9th 1945). "The term, when used in
that sense, has & technical eignificance and places
persons "honorably discharged” in a technical status
of completely severed membership. As thus used, mili-
tary personnel whose membership has not been termi-
nated have not been "honorably discharged.” This would
apply to those who were released from active duty but
who have retained their status as members of reserve
forces.
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However, as we interpret the purpose of this
Act, the Legislature did not necessarily use the term
"honorably discharged" in such a technical sense. We
construe this term a8 desceribing the terminatlion of the
"service" referred to, wvhether it be a final termination
of membership or only such a termination as released the
individual to normal c¢ivilian pursuits.

The only adjudicated case which we have found
on the subject supports our conclusion. In Dlerkes v.
Clty of Los Angeles, 156 P.2d 741 (Cal. Sup. 1945}, the
Court determined whether time served in the armed forces
could be credited to a policeman to qualify him for re-
tirement under & charter provislon allowing credit for
such service, conditioned on a return to employment with-
in one year after having been "honorably discharged from
such service." The particular policeman had been re-
lieved from active duty in the service but was and re-
mained a member of the reserve at the time he returned
to employment with the city. The Court allowed the
credlt for several reasons, one of which was stated to
bes

"We are satisfied that the words 'honor-
ably discharged from such service' must be
construed to mean, in a proper case, honor-
ably relieved, released, transferred, or re-
tired from active duty status, and, hence,
that the plalntlff herein, when he resumed
the dlscharge of duties in the police depart-
ment on November 24, 1942, under the circum-
stances herelnabove related fulfilied all
the requirements of section "189 which are
applicable to a city employe-veteran whose
time of service for a police penslion is not
otherwise complete."

We therefore conclude that Mr. Harris was "dis-
charged," within the meaning of Section 11 (e¢) of the
Public Accountancy Act of 1945, Article 4la, V.C.S., on
April 2%, 1946. Whether he was "honorably" discharged
depends on vhether at the time of rellef from active duty
his service was officlally determined to have been honor-
able. The certificate of satisfactory service accompany-
ing your request Iindicates that Harris was separated under
honorable conditions. However, whether the service was
determined to have been honorable i1s material only if the
application was made within the time allowed 1n the Act.
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Assuming, as indicated by your letter and
attachments, that Mr. Harris was relieved from active
duty on April 24, 1946, and has been on an inactilve
reserve basis ever since, he may not now qualify un-
der Section 11 (c¢).

SUMMARY

A member of the U.S. Naval Reserve
vho was released from active duty 1in the
Navy on April 24, 1946, was "discharged"
on that date within the meaning of Sec-
tion 11 £0) of the Public Accountancy Act

of 1945 (Art. 4la, Sec. 11 (e}, V.C.S.).
APPROVED: Yours very truly,
Ned McDeniel PRICE DANTEL
State Affairs Division Attorney General

Jesse P. Luton, Jr.

Reviewing Assistant : ‘Z) s ,/:J%
By AJQzun; X '

Charles D. Mathews Willlam S. Lottt
First Assistant Assistant
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